
1

2

J

4

5

6

7

I
9

10

11

t2

13

I4

15

t6

t7

18

t9

20

2t

22

23

24

25

26

27

28

NOSSAMAN LLP
CHRTSTOPHER D. HUGHES (SBN 2s4864)
chughes@nossaman.com
621Capitol Mall, 25th Floor
Sacramento, CA 95814
Telephone: 916.442.8888
Facsimile: 916.442.0382

Attorneys for Kimberly J. Husted,
Chapter 7 Trustee

In re

TRONG DINH NGUYEN,

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

SACRAMENTO DIVISION

Case No: 16-21659-D-7

DCN: NOS-007

Debtor EXHIBITS IN SUPPORT OF'CHAPTER 7

TRUSTEE'S MOTION TO APPROVE
SALE OF PROPERTY; TO APPROVE
OVERBIDDING PROCEDURES; AND
ALLO\il AND PAY ADMINISTRATIVE
EXPENSES

Date: December 12,2018
Time: 10:00 a.m.
Dept. D (Courtroom 34)

Kimberly J. Husted, Chapter 7 Trustee in the above captioned Chapter 7 case ("Trustee"),

by and through her attorney of record, hereby submits the following exhibits in support of the

above-captioned motion.

Exhibit Number

Exhibit I

Exhibit 2

Exhibit 3

Description

Original Schedules A/B

Amended Schedules A/B

Purchase Agreement

56743175.v1

EXHIBITS

Case No. l6-21659-D-7
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EXHIBIT L
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F¡ll ¡n this information to ¡dcnt¡fy your case:

Case l-6-21659 Filed 03/L7116 Doc l-

United States Bankruptcy Court for the:

EASTERN DISTRICT OF CALIFORNIA

Case number (ilknown) Chapter you are l¡llng under:

I chapterT

E Chapt€r 11

E Chapter 1 2

E chapter 13

Official Form 10

Volunta Petition for lndividuals Filin for Bankru
The
c¡ss-and'
would bo
botwoon them,

E check Itthls an
amended fìling

12t15

h

all of the torms,

Bs as comploto rnd accurato as pos*lblo, lÍ two marrlod peoplo are flllng- togolh€r, both are equally responslble for eupplylng corrgct lnformatlon. lf
ror" spacä ls needed, .tr"*rã-"ãpã¡¡ì" rr,6i to tttlJ torin, ón the top oi on-y addltlonal pages, wrlte your name a¡d c¿so number (lf known), Answer

every questlon.

E!f, tdonttryYourselr

About Dobtor l: About Debtor 2 (Spouse Only ln a Jolnt Case):

1. Your full nemo

Wrlte'lhe name that is on
your governmenþ¡ssued
picture ¡denllflcation (for
example, your driver's
license or passport).

Bring your plcture
ldentifìcation to your
meetlng wlth the lrustee.

Trong
Flrst name

Dinh
¡¡ia¿tä name

Nguyen
Lãst name

Ëiröi nàme

Middle namê

and Suffìx (Sr., Jr., ll, lll) Lasl name and Sutf¡x (Sr , Jr,; ll, lll)

2, All other namesyou have
used ln the last I yoars

lnclude your marrled or
malden names.

3. Only the last 4 dlglts of
your Soclal Securlty
number or federal
lndlvldual Taxpayer
ldontlflcatlon number
(rïN)

xxx-xx-6478

Otf¡cial Form 101 Voluntary Petlllon for lndlvlduals Flllng for Bankruptcy page 1
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oebtor 1 Tlong ptnh"ltguyg_n

Case 16-21659 Filed 03/1711-6 Doc L

Case number (fknown)

Checklng Acct #XXXXX1329 at Chese' Falr
17.1. Checking Account Oaks and Watt branch, Sacramento, cA

1 8. Bonds, mutual fund3, or publlcly tradsd stocks
Examples:Bond funds, lnve$tmenl âccounts wlth brokerage lirms, money market âccountg

I tto

E yes...,.,...,.,....,. lnstitution or lssuer name:

19. Noñ.publlcly traded stock and lntgro8ts ln lncorporatod and unlncorporatod buslnossos, lncludlng an Intor€$t ln an LLC, paÉnerrhlp, and
jolnt vênture

Eruo
I Yes. Give specific information about them

Name ol enllty: % of ownershiP:

100%
Separate
Property

lnterest ln
7Ao/o oî
stock

$526,00

$1.00

$1.00

t10,600.00

$10,600.00

Page 4

Bost Ca6o Bânkroplcy

70% stock ln World of Good Taste, lnc.
(remalnlng stock ls held by an unrelated person)
Not publically traded. Assets are prlmarily
fixtures, equipment and some cash. Liabilities
are in loana and leases. Llablllties vastly exceed
assets. Balance sheet will bo provided to tho
trustee, o/o

49.5% Stock ln Fulcrum lndustrle¡, lnc,
Corporatlon ghares are absolutely worthlese

20. Government and corporate bonds and other negotlable and non-nogotlablo lnstrumonts
Nagotiable lnstruments include personal checks, cashlers'checks, promlssory notes, and money orders
Non-negot¡able lnsfi"umenfs are those you cannot transfer to someone by signlng or delivering them.

INo
El Yes. Give spec¡fic information about them

lssuer name:

21. Retlromont or penslon accounts
Examples: lnterests in lRA, ERISA, Keogh, 401(k), 403(b), thr¡ft savings accounts, or olher penslon or prolit-sharlng plans

ENo
I Ves. List each account separately.

Type of accounl: lnslltulion nsmei

IRA Husband's IRA Acct#XXXXXXXXX213 through
Charles Schwab, Falr Oaks Blvd and Monroe
branch, Sacramento, CA 95825 (lRA was
Etarted approximately 26 years ago)

IRA Debtor's estranged wlfe's IRA
Acct#XXXXXXXXX848 th rou gh C harles
Schwab, Fair Oakg Blvd and Monroe branch,
Sacramento, CA 95825 (lRA wae started
approximately 15 yeers ågor r¡o part of lt fs

-cgmmq¡!!y_ pfoperty)- . ._

o/o

22. Securlty doposlts and prepayments
Your ghare of all unused deposits you have made so thal you may contlnue service or use from a company
Exanples: Agreements with landlords, prepaid rent, public ulililles (electric, gas, water), lelecommunlcâtions companies, or others

lno
El yes. .....,..,..,......,., lnstitutlon name or indlvldual:

23, Annulliês (A conlract for a periodic payment of money to you, either for life or for a number of years)

lno
E Yes.,.,,..,...., lssuer name and description.

Oficial Form 1064/8 Schedule A/B: Property

Softwaro Copyright (c) 1 996-20'16 ÉBst Cêso, LLC - www.bgstcâ6â æm
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EXH IBIT 2
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Debtor 1 Trong Dinh Nguyen

Case L6-21-659 Filed 05/161L6 Doc 29

Middlo Nam6 LASÌ N8m8

M¡ddle Nam€ Lasl Nåmo

EASTËRN DISTRICT OF CALIFORNIA

Deblor 2
(Spouso lf, fllng)

First Namo

Fir6t Name

United Stâtes Bânkruptcy Court for the:

Case number 2016.21659
(il Xnown)

Official Form 106Sum

I Check if this is an

amended flling

121',|6Summary of Your Assets and Liabilities and Certain Statistica I lnformation

Fill in this information to identify your case:

Be as complste and accurate as posslblo, lf lwo marrlod
lnformåtlon, Flll out all of your schedulos flrst; thon com

people are flllng togother, both are equally responslble for supplylng corrsct

òtoté ttro lnformatlon on thls form, lf you ero f lllng amended schodulos aftor you fllo
your orlglnal forms, you must ff Il out s now

IEII Sumrna.rlze YourAssots.. ,- -

Summary and check tho box at tho top of thls pago.

Schodule AIB: Proporty (Oflicial Form 1064/8)
1a, Copy line 55, Total real estate, fom Schedule A/8.,.,........,,,...,,

1b. Copy llne 62, Total personal property, kom Schedule A/B'...'."'..'......"

ic. Copy lino 63, Total of atl property on Schedule,ô/8.,....'.........,'.. ".,"......,'.',,i ,,.',.

Íúfifzl Summarlze Your

Yow assots
Value ofwhat you own

$ 750,000.00

$ _ 57,945.56

$ .946.66

Scñedu/e D: Credltots Who Hava Clalns Secured
2a. Copy the total you listed in Column A, Amount

Your llabllltlet
Amount you owB

$ 0.002,

3.

by Propedy \Officlal Form 1060)
of claim, al the bottom of the last page of Parl 1 of Schedule D..,

Schadule E/F: Creditors Who Have Unsecured Clarøs (Oflicial Form 106E/F)
3a, Copy the tolal claims from Parl 1 (prlority unsecured clalms) from line 6e of Schedule ÊtF.,"."..,.,....

3b, Copy the tolal claims from Part 2 (nonpfiority unsecured claims) from line 6j of Schedule E/F...

0.00ô

$ q!9__5q,609_ll.

Your total llabllltles $* 5,958,503.7q

GEltßtI Summarlze Your lncomo and Exoenses

4. Schedule l: Your lncone (Officlal Form 1061)

Copy your combined monthly lncome from llne 12 of Schedule l.',.
3,369.88

6, Schedule J: Your Êxpensas (Official Form 106J)
Copy your monthly expenses from line 22col Scheduld J..,"......'....,.,.'^,.

6,242.00

f+ÍÐ AnswerThese lor Admlnlstratlve and

6. Are you flltng for bankruptcy undor Chaptors 7, 11, or 13?

B No. you have nolhlng to report on thls psrt of the form, Check thls box and submit lhis folm to the court wjth your other scheduleg,

I Yes

7 " What klnd of dobt do you have?

[l your debte aro prtmarlly consumor dobts, Consum er debts are those "incurred by a.l [td-lvigqqllrimarily for a psrsonal, family, 0r

househotdpurpoie."11Ú.S.C,S101(8).Fill outlinesS-ggforstallstlcal purposes,2BU.S.C.S159.

f your dobts are not prlmarlly consumer debts, You have nothlng to reporl on lhís part of the form. Check this box and submit this form to

the court with your other schedules
Officlal Form 106sum Cu.rary of Your Assets and Llabllltles and Certaln Statlstlcal lnformatlon page 1 of 2

Soflwårô Copyright (c) 1996-2016 88sl Câse, LLC ' ww bost€6ô com Bosl ca¡s Bankruplcy

ù

$
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Debtor 1 Trong Dlnh Nguyen

Case L6-21-659 Filed 05/16/16 Doc 29

Case number (rknown) 20'16-21659

Checking Acct #XXXXXI 329 at Chase, Falr
17.1, Checking Account Oaks and Watt branch, Sacramento' CA

1A0%
Separate
Property

lnterest in
70% o'f
stock

$526,00

$1,00

$r.00

$10,500.00

$10,600.00

pâge 4

18. Bonds, mutual funds, or publlcly traded stocks
Examples: Bond funds, ínvestment åccountg w¡th brokerage firms, money markel accounts

lNo
E yee.....,,,,....,..., lnstitulion or issuer name;

19. Non-publlcly traded stock and lntor€sts ln lncorporatod and un¡ñcorporated buslnoeser, ¡ncludlng an lntgrost ln an LLC, partnerlghlp, ând

Jolnt venture
El uo
l,Yes' Give specilic lnrormatli#::itJffü, 

% orownership:

70% stock ln World of Good Taste, lnc.
(remaining stock is held by an unrelatod person)
Not publlcelly traded. Aesetg are prlmarily
flxtures, equlpment and some cash. Llabilities
are in loans and leaseg. Liabilitles vastly exceed
essots. Belancs sheet wlll be provided to the
trustee, oa

49.6% Stock ln Fulcrum lndustrles, Inc.
Corporatlon shares are absolutely worthless oÃ

20. Government and corporato bonds and other negotlablo and non-negotlable lnstruments
Negotlable ¡nstruments include personal checks, cashiers'checks, prom¡ssory noles, and money orders,
Non-negotiable instruments are those you cannot transfer to someone by signing or dellvering them,

INo
E Yes. Give specific information about them

lsguer namei

21. Rotlremgnt or penslon accounts
Ehamples: lnteresls ln lRA, ERISA, Keogh, 401(k), 403(b), thrlfl savings accounis, or other pension or prolit-sharing plans

Eto
I Yes, List each account separalely.

Type of account: lnstitution name:

IRA AMEND: Husband'8IRA
Acot#XXXXXXXXX2I 3 through Charlee
Schwab, Fair Oaks Blvd and Monroe branch,
Sacramento, CA 95825 (lRA wae started
approxlmately 25 years ago) Most recent
contríbution was made from debtor's 2015
income tax rofunds and other cash. $5,250 for
2015 and 2016.

IRA AMEND: Debtor's estranged wlfe's IRA
Acct#XXXXXXXXX848 through Charles
Schwab, Falr Oaks Blvd and Monroe branch,
Sacramento, CA 95825 (lRA was started
approximately 15 years ego, ao part of it ls
communlty property) Most recent
contrlbutlon was made from debtor's
estranged wlfe's 2015 lncome tax refunds and
other cash, t5,260 lor 2015 and 2016.

Official Form',l064,/8

Softwars Copyr¡ghl (c) 1998"2016 Bêst CasB, LLC - wnv.bostcass.cofi

Schedule A/B: Property

Best Case Bânkruplcy
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Th

ASSET PURCHASE AGREEMENT

Purohase Agreement ("Agreement") is executed and entered into as of
2018 (the "Erecution Date"), by and between the following parties (each a

'?arty" and thc "Parties'): (a) Kimberly Husted, acting in her sole capacity as the

Chapter 7 Trustee (in such capacity, the "seller'l), for the bankruptcy estaûe of the Debtor (as

defined below); and (b) LABOU FRESH, Inc. ("Buyer''); with reference to the following facts.

RECITALS

A. On March 17,2016 (?etitlon l)ate"), Trong Dinh Nguyen ("I)ebtor") filed his

voluntary pet¡tíon for relief under Chapter 7 of Title I I of the United States Code, I I U.S.C. $$ l0l
et. seq. (the "Bankruptcy Codd'), in the United States Banlcruptcy Court, Eastern District of
California, Saoramento Division (the "Bankruptcy Court'), initiating Case No.l6-21659-D-7
('Bankruptcy Case"). Mr. Roberts was subscquently appointod as the Chapter 7 Trusteo and acted

solely in his capacþ as the court-appointed Chapter 7 Trustee, and not as an individual. On or
about June 15,2018, Mr. Roberts retired from the case and Ms. Husted wâs appointed æ the
successor Trustee and is acting solely in her capacity as the court-appointed Chapter 7 Trustee, and
not as an individual.

B. The Debtor's schedules list a seventy percent (70%) interest in a corporation called
World of Good Tætes, Inc. The 70% interest in lüVorld of Good Tastes, Inc. is property of the
Bankruptoy Estate, The Trustee has agreed with the minority shareholder to market and sell 100%
of the ownership ¡nterest in World of Good Tastes, [nc. (hereafter, the "Business') with the net
prooeeds apportioned acoordingly botween the minority shareholder and the Bankuprcy Estatc.

C. Pursuant to Sections 105 and 363 of the Bankruptcy Code, Buyer desires to purchase
from Seller, and Seller desires to sell to Buyer, all of the Debtor's right, title and interest in and to
the assets dEscribed in Scction 2.1 of this Agreement (the "Transaction"). The entire Transaction
is subject to approval by the Bankruptcy Court.

NOIV, THEREFORE, in consideration of the mutual promises and agreements oontained
in this Agreement, and for other good and valuable consideration, the receipt and suffrciency of
which aré hereby acknowledged, and subject to the terms and conditions of this Agreemenl the

Parties hereby agree as follows:

ARTICLE I

BANKRUPTCY COüRT APPROVAL OF THIS AGRApMENT

l.l $indine Effgctl Entrv of Anorov¡l Order. Artiole I and Article4 of this
Agreement are effective upon the Execution Date. Except for Article I and Article 4, th¡s

Agreement will become effective only upon the entry by the Bankruptcy Court of one or more final
and binding orders of the Banlauptcy Case (collectively, the "Approval Order') (a) approving this
Agreement and the sale of the Business to Buyer pursuant to this Agreement. If no Appeal of the

Approval Order (an "Appeal") is timely filed pursuant to Rule 8002 of the Federal Rules of
Banknrptcy Procedure (the "Bankruptcy Rules'), gt if an appeal of the Approval Order is timely
filed pursuant to Bankuptoy Rulc 8002, but no stay ('Stay") of tho sxocution of ths Approval

567293,16.v1
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Order is issued purcuant to Bankruptcy Rule 7062 pending resolution of the Appeal, theB the Parties

will proceed with the Transaction.

1,2 Bankruntcv Court Annroval.

1.2.1 Fíling o.f Sale Motíon Seller and Buyer acknowledge and agree that this

Agreement and the fransactions oontemplated hereby are subjcot to (i) Seller's right to accopt a

superior bid at any overbid auction that may be held in conneotion with the sale hearing to apProve

the proposed sale of the Business (the "Auctlon") and (ii) contingent upon the approval and

authorÞation of the Bankruptcy Court. Seller agrees to file a motion (the "Sale Motion") as

promptly as reæonably practicable following the Execution Date, and to seek Banlauptry Court
approval of this Agreement and the üansactions contemplated hereby at the scheduled hearing for
Judge Robert Bardwil on Deoember 12,2018 on 2l days notice. At the hearing on the Sale Motion
Trustee will accept overbidding fiom qualified bidders including Buyer if such other Bidders

appear and wish to participate.

1.2.2 Approval Order. Following the frling of the Sale Motion and to thc cxtent
Buyer is declared the suoccssful bidder at tho Auction, Seller shall use its reasonable best efforts to
perform such other acts as may be necessary to permit Seller to consummate the tansactions
contemplated by this Agreement. Any changes to the form of the Approval Order afïecting the

economio terms of such tansactions, or the closing conditions theretq must be approved by Buyer
in its sole and absolute discretion and by Seller in its sole and absolute discretion. Any other
changes to the form of the Approval Order must be approved by Buyer in its reasonable discretion
and by Seller in its reasonable discretion. In the event an Appeal of the Approval Order is filed,
Seller and Buyer shall each use their respective commercially reasonable efforts to defend such

Appeal or, by mutual written agreement, shall close the transaotions contemplatod hereby unless

such closing is subject to a Stay. Seller shall give Buyer reasonable advance written notice of any
hearings regarding motions respecting the Approval Order.

1.3 Cooperation lq-Panlrrpntcy .Çourt lVtattens. Buyer agrees that it will promptly
take suoh actions as are reasonably requested by Seller or ordered by the Bankruptcy Court to assist
in obtaining ennry of the Approval Order, including, without limit¿tion, furnishing affidavits, non-
confidential financial information, confidential information subject to a reasonable form of
confidentiality agreemenl or other documents or information for filing with the Bankruptcy Courl
and shall make iæ employees and representatives available to be interviewed by Seller's attorneys
and to testify before the Bankruptcy Court and at depositions in connection with the foregoing. If
Buyer is declared the Successñ¡l Bidder and a written objection to the Sale Motion is filed that, if
upheld, would prohibit or otherwise prevent the Closing (as defined below) from occuning pursuant

to the terms of this Agreement, Seller and Buyer shall use commercially reasonable efforts to have
such objection overruled.

ARTICLE 2

PURCHASE AND SALE OF.ASSETSI PTIRCTIASE PRJCE: DEPOSIT

2,1 Purchase and Sale of-Busineqsi Assumption of Liabilities. Subject to the terms
and conditions of this Agreement, including, without limitation, approval of the Bankruptcy Court,

Filed 11/21/18 Case 16-21659 Doc 179



Seller hereby agrees to sell, transfer, assign, convey and deliver to Buyer, all of the Debtor's rþhg
title and interest in and to the following (collectively, the "Business'), as-is, where-is, without any
representation or wananty, express or implied, to the extent the same are used solely in connection
with the Business:

(a) Allshares (100% ownership interest) of tüorld of Good Taste,Inc.

2,2 Purchase Price: G_god F¡ith Deposit. The purchase price for the Business shall be
Ninety Thousand and No/I00 Dollars ($90,000.00) ('Purchase Price').

2.3 The Purchase Price shall be payable as follows:

2.3.1 Good Faíth Dçposít Within two (2) business days of the Execution Date,
Buyer shall provide a deposit of $9,000.00 (the "Good Faith Deposit") and deliver such amount to
the Trustee to be held in escrow. This amount is in addition to any other deposit made by Buyer
pursuant to a Nondisclosure Agreement ('Deposif'). Thç Oood Faith Deposit and the Deposit shall
be credited against thc Purchase Prioe at Closing. The Good Faith Deposit and the Deposit shall be
refr¡ndable if the Buyer does not become the Purchasing Party.

2.3.2 Balance, On or before l2:00 p.m. (Paeifïc Time) on the Closing Date, Buyer
shall pay the balance of the Purchase Price over and above the Good Faith Deposit in cash or
certified funds to Seller in accordance with Seller's instructions.

ARTICLE 3

CLOSING

3.1 Closins Date and Place. Each Party will perform all acts required of such Party
pursuant to thi@e closing tó or.* by no later u^n be-cowLn F*
2018, at the ofüces ofSeller's counscl or the escrow agent, or at such other place and/or on such
other date as shall be agreed upon by Buyer and Seller or ordered by the Banloruptcy Court. As
used in this Agreement, "Closlng" means the occurrcnce of each of the events set forth in Section
3.? hereto, and "Closing Date" means the date upon which the Closing occurs.

3,2 Closine. The "Closing" means ths oocunsnoe of all of the following events, whioh
the Parties will oause to occur concunently pursuant to this Agreement:

(a) Seller has delivered to Buyer a certif¡ed copy of the Approval Order, no Stay has

been issued, and any applicable time for fïling an Appeal has expired.

(b) Seller has executed and delivered to Buyer a Bill of Sale.

(c) Buyer has paid to Sellor an amount equal to the balance of the Purchase Price plus
any cure costs orexpenses due pursuantto Section 7.1 hereof.

(d) The representations of each Party contoined in Article 4 hereof are tue and coreot at
and as of the Closing Date with the same effect as though made at and as ofthe Closing Date.
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(e) Each Party has duly performed and complied with all agreements, oovenants and

conditions required by this Agreement to be performed or complied with by such Party.

(f) Neither Party shall have terminated thís Agreement pursuant to Section 6.1 hereof.

ARTICLE 4

REPRE$ENTATIOI.\$

4,1 Renresentations of Seller. Seller hsreby makes the following representations and

waranties ('Seller's Representations') to Buyer:

4.1.1 Lesal Capacitv of Debtor. Seller is the Chapter 7 Trustee, duly appointed
by the United States Bankruptcy, Eastern Distict of California, Saoramento Division, acting in her

sole capacity as the Chapter 7 Trustee for the Debtor.

4.1,2 Brolters and Finders. Except for Seller's business broker, represented by
Connie Wrighg whose fees will be paid from Seller's proceeds, Seller has not retained any broker
or finder in conneotion with the Transaotion so as to give rise to any olaim against Buyer for any
brokerage or frnder's commission, fee or similar compensation.

4.1.3 Anti-Terrorism L¡ws. Seller represents and warrants to Buyer that Seller is
not, and will not be, a person or entity with whom Buyer is resticted from doing business under the
Uniting and Sbengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorisrn Act of 2001, H.R.3162, Public Law 107-56 (commonly known as the "USA
Patriot Act") and Executive Order Number 13224 on Terrorism Financing, effective September 24,
2001, and regulations promulgated pursuant thereto, including, without limitation, persons and

ent¡t¡es named on the Office of Foreign Asset Conüol Specially Designated Nationals ¿nd Blocked
Persons List (oollectively,'rAnti-Terrorism LawsD).

4,1.4 No Other Renresent¡tiong. Seller makes no representation or wananty,
express or implied, to Buyer, and hereby disclaims åny representation or warranty, expross or
implied, with respect to the Business, or any other matter, írtcluding any representation or wananty
as to merchantability, fitness for a particular purpose or fr¡ture results, other than as expressly set
forth in this Seotion 4.1.

4.2 Renresentations of Buver. Buyer hereby makes the following representations and
wananties ("Buyer's Representations") to Seller:

, C ¿¡r pg-e.$rrn - ou,,
under the laws of the State of

4,2,2 Lesal Caoaciw of Buver. (a) Buyer has the requisite power, authority, and

legal capacity to make, execute, enter into, and deliver thls Agreement and to perform is
obligations under this Agreement, (b) any person executing and delivering this Agreement on
behalf of Buyer ls duly authorized to do so; and (c) neither this Agreement nor the performance by
Buyer of any obligation of Buycr under this Agreement will violate any provision of any articls, by-

4,2.1 Buver's,. Ftatus. Buyer is alan
organÞed, ;alidly existing and in good standing

în l, tç¿.ll.c-
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law, operating agreement or partnership agreement of Buyer or any oontract, covenant, agreement,
condition, resüiction, injunction or order by which Buyer is bound.

4.2.3 Çonsents. Except for the Approval Order, no consent, approval,
authorization, permit, order, filing, registation or qualification of or with any oourt, governmental

authority or third person is required to be obtained by Buyer in connection with the execution and

delivery by Buyer of this Agreement or the consummation by Buyer of the Transaction.

4,2.4 Brokers and ['inders. Buyer has not retained any broker or finder in
connection with the Transaction so as to givc risc to any valid olaim against Scller for any
brokerage or frnder's commission, fee or similar compensation.

4,2,5 Terms of Sale: Investiqation. Buyer shall have unt¡l I l:59 a.m. on
December 5, 2018 to conduct any investigation of the Business. Seller will take all reasonable steps
to ensure that Buyer has access to all necessary information to conduct the investigation. After
12:00 p.m. on December 5, 2018, Buyer will be deemed to have made such investigation as it has

deemcd appropriats in oonncotion with the deoision to cntcr into this Agreement. Buyer has had thc
opportunity to inspect the Business, visit with Seller and meet with Seller's representatives to
discuss the Business. Buyer is relying on the results of such investigation and the advice of its own
advisors and has not rolied upon any statement or representation made by Sellcr or Debtor or any
director, offÌcer, employee, agenq attorney, accountant, or affïliate thereot other than the
covenants, representations and warranties of Seller set forth in this Agreement. Seller makes no
representations or wamanties, express or implied, of any kind concerning the past, present or future
profitability or viability of the Business, except as expressly set forth in this Agreement. Buyer
acknowledges. that Ð(CEPT AS OTHERWISE SPECIFICALLY SET FORTH IN THIS
ACREEMENT, BUYER TVILL ACCEPT THE BUSTNESS AND THE ASSUMED LI,ABILITIES,
AT THE CLOSING 'AS-IS, WHERE-IS" AltD 'WITH ALL FAULTS' WITHOUT ANy
REPRESENTATIONS OR WARRANTIES, EXPRESS OR MPLIED.

4.2,6 Anti-Terrorism Laws. Buyer represents and wanants to Seller that Buyer is
not, and will not be, a person or entity with whom Seller is restricted from doing business under any
Anti-Tcnorism Laws. Thc sourccs of all cæh used in connection with tl¡e Transaction will be fully
disclosed to Seller and the Bankruptcy Court prior to Closing. including any and all ñ¡nds provided
by a foreign national individual or entity of any country other than the United States of America.

4.2.7 Acknowledeement of Trusteg, C,apacite. Buyer acknowledges that
Kimberly Husted is executing this Agreement solely in her legal capacity as the Trustee of the
Debtor, and that Kimberly Husted or her respective officers, directors, shareholders, attorneys,
accountants, agents, heirs, successors, assigns, or employees shall have any personal or corporate
liabilþ whaßoever in connection with the performance of any obligations of Seller under this
Agrcement. Buyer agrees to look solely to the est¿te of the Debtor for the recovery of any
judgmcnt obtained by Buyer arising from or in connection with Seller's obligations under this
Agreement.

4.3 Solvencv: Avallabllitv of Fu4ds.
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4.3.1 As of the Closing Date and lmmediately aûer consummating the transactions

contemplated by this Agreement, Buyer represents, warrants and covenants that it will not (i) be

insolvent (either because is financial condition is such that the sum of its debts is greater than the

fair value of its assets or because the present fair value of its assets will be less than the amount
required to pay its probable liabilities as they beoome due and payable), (ii) have unreasonably

small capital with which to engage in is business, or (iii) have incurred or planned to incur debts

beyond its ability to repay such debts as they mature.

4,3,2 Buyer has cash available on hand, permitted bonowing capacity under

existing facilities, or firm financing (debt or equity) commitnents that togethcr arc, and at the
Closing, Buyer will have cash and working capital available that is, sufficient to enable it to pay the
Purchase Price and any other amounts required hereunder and to consummate the transactions
contemplated hereby. Buyer acknowledges that its obligation to oonsummate the Agreement and
the other transactions contemplated hereby is not subject to any financing contingency.

ARTICLE 5

OTIIER OBLIGATIONS PENDING CLOSING

5.1 Çonduct of B.uslness. Except as othen¡¿ise specifically permitted or required by this
Agreement, Seller does not operate the Business. Subject to the approval of the Bankuptcy Cou4
if necessary, and with prior notice to Buyer, Seller may also elsct to close the Business il, in
Seller's judgmen! such closure is in the best interest of the Debtor's estate.

5,2 No Inconsistent Actions. Following the Exeoution Date, neither Buyer nor Seller
will take any action inconsistent with this Agreement pending either the Closing or the termination
of this Agreement pursuant to Article 6 hereof, but that this provision in no way prevents the Seller
and/or the Seller, the Trustee and/or her employees agents or professionals from providing
information to and/or soliciting potential bidders in connection with the salc.

ARTICLE 6

TERN,T.TNATION

6.1 Groundq for Termination. This Agreement may be terminated upon the
occu¡rence of any of the following evens, by:

(a) Mutual written agreement of the Parties at any time prior to entry of the Approval
Order;

(b) Buyer or Seller, if Buyer is not declared the successful bidder or a back-up bidder at
the Auction;

(s) any Party not in default of th¡s Agreement, if the Closing does not occur on or before
5:00 p.m. (Pacific tirne) on Þecp' beF^.2018 (proylded, that ¡f the Closing does not occur
prior to such date due to a material breach of this Agreement by a Party, such breaching Party may
not terminate this Agreement pursuant to this Section 6.11,c));
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(d) by either Party if there shall be in effect a final, non-appealable order of a
governmental body of compctent jurisdiction restaining, enjoining or othenvise prohibiting the
consummation of the transactions contemplated hereby, it being agreed that the Parties shall
promptly appeal any adverse determination that is not non-appealable (and pursue such appealwith
reasonable diligence);

(e) any Party not in default of this Agreement upon â material breach and default of this
Agreement by the other Party which breach and default remains uncured for a period of three (3)
business days following the date upon which written notice of the breach and default is given by the
non-defaulting Party to the defaulting Party;

(Ð Buyer, if as of the time of the Closing, any Seller's Representation is materially
untrue, unless waived by Buyer;

G) Seller, if as of the time of the Closing, any Buyer's Representation is materially
untrue;

(h) Buyer, if Seller fails to timely saüsry any material obligation of Seller pursuant to
this Agreement required to be satisfied prior to or at the Closing; and

(D Seller, if Buyer fails to timely satisff any material obligation of Buyer pursuant to
this Agreement required to be satisfied prior to or at the Closing.

6.2 No Oblisation to Termlnatg. Except as may be othenrise set forth in this
Agreement, no Party having a right to terminate this Agreement pursuant to Section 6.1 will be
required to exeroise such right, or othenviso be prohibited from enforcing this Agreement by reason
of having any such unexercised right to terminate this Agreemenl

6,3 Notice of Termination. Any Party terminating this Agreement pursuant to
Section6.l will give immediate notioe of such termination to the other Party at the notioes
address(es) set forth in Section 7.17. specif,ing ín the notice the provision of this Agreement
pursuant to which the termination is made.

6,4 Effect of Exerclstnç F.ieht of Termination. If this Agreement is validly term¡nated
as provided herein, then, except as set forth in Seotion 2.3.1 and as may be required to enforco the
provisions of Section2.3.l, each Party will promptly return to the other Party any monies,
documents or other property of the other Party in its possession or conbol received pursuant to or in
contemplation of this Agreemenf this Agreement will terminate and be of no further force or effect,
and each Party will have no further obligation or liability to the other by reason of this Agreement.
Nothing in this Section 6.4 shall relieve any Party of any liability for fraud, intentional
misrepresentation or willful breach ofthis Agreement prior to the date oftermination.

ARTICLE 7

NûISCELLANDOUS

7.1 Expenses. Buyer assumes all expenses allocable to the period from and after the
Closing. Each Party shall assume and bear its own expenses, costs and fees incuned in the
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preparat¡on and exeoution of this Agreement and compliance herewith, including attorneys' and
accountants' fces, whether or not thc Transaction is consummated; p¡ovided, that if any Party
commences legal prooecdings against the othcr Pa*y to enforoe the provisions of this Agreement or
to declare any rights or obligations under this Agreement, the prevailing Party will recover from the
losing Party its coss of suit, including reasonahle attorneys' fees, as determined by the Bankruptcy
Court in such proceeding.

7,2 Inteeration. This Agreement (including all Schedulos and Exhibits), are the sole
agreements beween the Parties regarding the Transaction. All prior and contemporaneous
negot¡ations and agreements between the Parties, oral or written, regarding the Transaction, are
hereby superseded. No Party has the authority to orally modifu this Agreomont, or to make any oral
representat¡on or oral agreement regarding this Agreement or the Transaction.

7,3 Amgndment. Waiver and Modifïcation, Neither this Agreement nor any term
hereof may be changed, waived, disoharged or terminated except by written oonsent of the Party
against which suoh change, waiver, discharge or terminât¡on is sought to be enforced, or by order of
the Bankuptcy Court.

7.4 Construction. The Parties acknowledge that each Party was represented by legal
counsel (or had the opportunþ to be represented by legal counsel) in connection with this
Agreement and that each of them and Íts legal counsel have reviewed and revised this Agreement,
or have had an opportunity to do so, and that any rule of construction to the effect that ambiguities
are to be resolved against the drafting party shall not be employed in the interpretation of this
Agreement or any amendments or any Exhibits or Schedules hereto or thereto.

7.5 Captions: Caoitalized Terms. The headings contained in this Agreement are for
reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement. Capitalized terms used in the Schedules and Exhibits hereto and not otherwise defined
therein shall have the meanings ascribed to them in this Agreement.

7.6 Further Assurances. Each Party will promptly execute and deliver all documents
and take all actions, including the payment of money, reasonably required to effectuate the
Transaction and.perform its duties pursuant to this Agreement.

7.7 Assisnment¡ Successors: Parties in Interest. This Agreement shall not be
assignable by Buyer without the prior written consent of Seller or order of the Bankruptcy Court.
Any attempt to æsígn this Agreement without such consent or order shall be void and of no effect.
This Agreement shall inure to the benefit o{, and be binding on and enforceable against, each Party
and such permitted successors and assigns of the respective Parties, and nothing in this Agreement,
express or implied, is intended to confer upon any employee or afïìliate of either Party or any other
person any rights or remedies of any nature whatsoever under this Agreement.

7,8 Time is of the Essence. W¡th respect to all dates and time periods set forth or
refened to in this Agreement, time is of the essence, such that each Party will perform all acts
required of such Party pursuant to this Agreement by the date or within the time period required
pursuant to this Agreement.
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7,9 Buslness Dav. As used in this AgreemenÇ the term "business day" shall mean a day
other than a Saturday, Sunday or othcr day on which commcrcial banks in thc Statc of California
are closed.

7.10 A,ccess to Bo,pks and Recofds after Closins. Buyer shall permit Seller to have
access to the books and records provided through this sale relating to the Business for a period of
three (3) years after the Closing, or such other period as required by the Bankruptcy Court.
No¡¡vithstanding the foregoing, Buyer agrees to notiry Seller prior to destoying any books and
records relating to the Business and allow Seller to make and retain copies, at Seller's expense, of
such books and records.

7,ll Sales and Transfer Taxes. Buyer shall bear any sales or transfer ax arising from
the Transaction.

7,12 Section Headinss. All rcfcrences to Scctions, Schedules and Exhibis shall be
deemed references to such parts of this Agreement, unless the context shall othenvise require.
Disclosure of any fact or item in any Schedule hereto referenced by a particular Section in this
Agreement shall, should the existence of the fact or item of its contents be relevant to any other
Section, be deemed to be disclosed with respect to that other Section whether or not an explicit
cross-reference thereto appears.

7.13 Counterparts. This Agreement may be executed in several counterparts, each of
whioh shall constitute one and the same instrument. This Agreement may be executed by facsimile
signatures, which shall have the same force and effect æ original signatures.

7,14 goJefnins Law. This Agreement shall be govemed in alt respects, including
validity, interpretation and effect, by thc laws of the Sate of California, without giving effect to the
conflict of laws and rules thereof. Each Party consents to the exclusive jurisdiction of the
Bankruptcy Court.

7.15 Notices. Any notice by any Party to any other Party pursuant to this Agreement
must be made in writing and delivered to the other Parly at the address shown below, until writtcn
notice of a different address is given by the other Party pursuant to this Section. Payments to be
made pursuant to this Agreement will be deemed made only upon actual receipt Notices given by
pcrsonal service will be decmed received upon dclivery. Notices given by first class mail, postage
prepaid, addressed to the address required by this Section, will be deemed received three (3)
business days following the deposit thereof with the United Sates Post Office. Notices given by
overnight courier seryice will be deemed received on the date of delivery confirmed by the courier
service. Notices given by email facsimile hansmission will be deemed received on the date upon
which the email is sent, proyi493 that a copy of any notice given by email must also be sent to the
recipient by first class mail, postâge prepaid, addressed to the address required by this Section. The
rejection by a Party of a notice, the refusal by a Party to accept a notice, or the inability of another
Party to deliver a notice because ofa change ofaddress ofa Party ofwhich no notice ofchange of
address is given pursuant to this Agreement, will constitute delivery of the notice. Telephone
numbers and e-mail addresses, if listed, are listed for convenience purposes only and not for the
purpose of giving notice pursuant to this Agreement.

Filed 11/21/18 Case 16-21659 Doc 179



To Seller: Kimberly Husted
Chapter 7 Trustee
I 1230 Gold Express Drive, Suite 3 i 0-41 I

Cold River, CA 95670
Email: khTtrustee@gmai l.com

Wift copies to: Nossaman, LLP
621 Capitol Mall, Suite 250
Sacramento, CA 95814
Attn: Christopher D. Hughes
Email: Chughes@nossaman.com

To Buyer:

With copies to:

IN WITNESS WHË,REOF, the Parties have duly executed this Agreement âs of the date
fust above written.

BUYDR:

LABOU FRËSH,lnc,, a

Date ;

kao o qBy: 6 l.tn
U 7-

Title: 0¿*n /--¡'

her sole capacity as

By:

the C 7 Trustee for the Debtor
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